PUBLIC ACCESS TO THE NATIONAL PRACTITIONER
DATA BANK

HEARINGS

BEFORE THE
SUBCOMMITTEE ON
OVERSIGHT AND INVESTIGATIONS

OF THE

COMMITTEE ON COMMERCE
HOUSE OF REPRESENTATIVES

ONE HUNDRED SIXTH CONGRESS
SECOND SESSION

MARCH 1, 2000—WHAT CONSUMERS SHOULD KNOW ABOUT THEIR
DOCTORS
MARCH 16, 2000—ASSESSING THE OPERATION OF THE NATIONAL
PRACTITIONER DATA BANK

Serial No. 106-93

Printed for the use of the Committee on Commerce

&R

U.S. GOVERNMENT PRINTING OFFICE
62-975CC WASHINGTON : 2000



COMMITTEE ON COMMERCE
TOM BLILEY, Virginia, Chairman

W.J. “BILLY” TAUZIN, Louisiana
MICHAEL G. OXLEY, Ohio
MICHAEL BILIRAKIS, Florida
JOE BARTON, Texas
FRED UPTON, Michigan
CLIFF STEARNS, Florida
PAUL E. GILLMOR, Ohio
Vice Chairman
JAMES C. GREENWOOD, Pennsylvania
CHRISTOPHER COX, California
NATHAN DEAL, Georgia
STEVE LARGENT, Oklahoma
RICHARD BURR, North Carolina
BRIAN P. BILBRAY, California
ED WHITFIELD, Kentucky
GREG GANSKE, Iowa
CHARLIE NORWOOD, Georgia
TOM A. COBURN, Oklahoma
RICK LAZIO, New York
BARBARA CUBIN, Wyoming
JAMES E. ROGAN, California
JOHN SHIMKUS, Illinois
HEATHER WILSON, New Mexico
JOHN B. SHADEGG, Arizona
CHARLES W. “CHIP” PICKERING,
Mississippi
VITO FOSSELLA, New York
ROY BLUNT, Missouri
ED BRYANT, Tennessee
ROBERT L. EHRLICH, Jr., Maryland

JOHN D. DINGELL, Michigan
HENRY A. WAXMAN, California
EDWARD J. MARKEY, Massachusetts
RALPH M. HALL, Texas

RICK BOUCHER, Virginia
EDOLPHUS TOWNS, New York
FRANK PALLONE, Jr., New Jersey
SHERROD BROWN, Ohio

BART GORDON, Tennessee
PETER DEUTSCH, Florida
BOBBY L. RUSH, Illinois

ANNA G. ESHOO, California

RON KLINK, Pennsylvania

BART STUPAK, Michigan

ELIOT L. ENGEL, New York
TOM SAWYER, Ohio

ALBERT R. WYNN, Maryland
GENE GREEN, Texas

KAREN McCARTHY, Missouri
TED STRICKLAND, Ohio

DIANA DEGETTE, Colorado
THOMAS M. BARRETT, Wisconsin
BILL LUTHER, Minnesota

LOIS CAPPS, California

JAMES E. DERDERIAN, Chief of Staff
JAMES D. BARNETTE, General Counsel
REID P.F. STUNTZ, Minority Staff Director and Chief Counsel

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS

FRED UPTON, Michigan, Chairman

JOE BARTON, Texas
CHRISTOPHER COX, California
RICHARD BURR, North Carolina
Vice Chairman
BRIAN P. BILBRAY, California
ED WHITFIELD, Kentucky
GREG GANSKE, Iowa
ROY BLUNT, Missouri
ED BRYANT, Tennessee
TOM BLILEY, Virginia,
(Ex Officio)

RON KLINK, Pennsylvania
HENRY A. WAXMAN, California
BART STUPAK, Michigan
GENE GREEN, Texas
KAREN McCARTHY, Missouri
TED STRICKLAND, Ohio
DIANA DEGETTE, Colorado
JOHN D. DINGELL, Michigan,
(Ex Officio)

(1)



CONTENTS

Page

Hearings held:
March 1, 2000 .....ccoeiieiiieeeiieeeeiee et ee et e et e e e ere e e e eae e eeeaaeeeeraaeennaeeeeanes 1
March 16, 2000 .......c.coiiiiiiiiieiieeieet ettt 107

Testimony of:
Croft, Tom, Director, Division of Quality Assurance, Health Resources
and Services Administration, Department of Health and Human Serv-
ICES -eeeeuitteeettt ettt e ettt et e et e ettt e ettt e a e e s a et e s b bt e e ettt e e ab et e e st eeeeebneeennraeens 111

Gedz, Liana, accompanied by Christopher T. McGrath 27
Hochman, Rodney F., Senior Vice President and Chief Medical Officer,

Sentara Health System, on behalf of American Hospital Association ...... 55
Loniewski, Edward, on behalf of American Osteopathic Association ........... 50
Neuman, Barbara, President, Administrators in Medicine, Board of Med-

ical Practice, State of Vermont ............ccccoeevvviiiiiieiiiiiieeee e eeeevnnenns 47
Newman, Robert G., President and CEO, Continuum Health Partners,

Inc., on behalf of Beth Israel Medical Center ..........c.cccoeevvvveeeeeeeeccnneenennnn. 63
Osten, Wayne M., Director, Division of Health Care Standards and Sur-

veillance, New York State Department of Health ............cccoeciviiiiiinninnns 67
Reardon, Thomas R., President, American Medical Association . 59
Silver, Lawrence, Silver and Field ...........cccoovvviiiiiiiiiiiiieeeeeeennns 70
Smart, Anderson, accompanied by Linda Cronin ............ccocceevveriienieneeenen. 29
Sullivan, Mary Anna, Chair, Board of Registration in Medicine, Common-

wealth of Massachusetts .......cccccceeeciiiiiiiiiicee e 41
Sullivan, Nancy Achin, Executive Director, Board of Registration in Medi-

cine, Commonwealth of Massachusetts ..........cccccovvvvieiiiiiiiiiiieieiieeiieeeeee, 42
Wyden, Hon. Ron, a United States Senator from the State of Oregon ........ 19

(111)






WHAT CONSUMERS SHOULD KNOW ABOUT
THEIR DOCTORS

WEDNESDAY, MARCH 1, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:06 a.m., in room
2123, Rayburn House Office Building, Hon. Fred Upton (chairman)
presiding.

Members present: Representatives Upton, Bilbray, Ganske, Bry-
ant, Bliley (ex officio), Stupak, Green, Strickland, DeGette, and
Dingell (ex officio).

Staff present: Charles Symington, majority counsel; Chuck
Clapton, majority counsel; Amy Davidge, legislative clerk; Chris
Knauer, minority investigator.

Mr. UPTON. Good morning everyone. Let me say that again. Good
morning. Welcome to today’s hearing by the Oversight and Inves-
tigations Subcommittee on the issue of whether or not the National
Practitioner Data Bank should be open to the general public.

I want to thank all of our witnesses for agreeing to appear before
us today and offer their perspectives on this important and cer-
tainly very timely issue.

We are going to hear from two individuals who have had horrific
experiences with our health care system, as a consequence of their
physicians’ incompetence and/or misconduct. No health care system
and, particularly one that is touted as offering the most sophisti-
cated, finest quality of care in the world should ever tolerate such
conduct or permit such incompetence.

We need to ask some very hard questions this morning. How did
our system fail to weed out these doctors? Did the States that li-
censed them thoroughly investigate them when they applied for li-
censes? Did the hospitals where they practiced have effective, strin-
gent peer review programs in place and query the Data Bank as
required by the law? Do we have all the tools necessary at the
State and Federal level to protect patients from incompetent and
even criminal doctors?

As these patients’ experiences reveal, the question before us this
morning should be a much broader one than whether or not we
should open up the Data Bank. There is an old saying that has
been heard many times before in this committee. Sunshine is the
best disinfectant. Well, I say let the sunshine in. We owe it to these
individuals and to every American to shine a hard light on our Na-
tion’s health care delivery system.
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The vast majority of the doctors in this country are able practi-
tioners, dedicated to the welfare of their patients. We owe it to pa-
tients and to these doctors to see that the few bad apples are quick-
ly discovered and appropriately disciplined or we will erode patient
confidence in all doctors and undermine access to care and quality
of care.

I think we all share a common goal here this morning. We want
to assure that every American receives high quality health care
and that every American can have faith that the doctor who is de-
livering one’s baby or operating on one’s child is competent and
committed to the patient first.

We also want to give patients access to the information that they
need to make informed choices of practitioners. It is important that
we debate the implications of opening the Data Bank, but we must
not let that debate obscure the need to address the problems in our
credentialing and licensing system, which is largely State-based
that resulted in the horrible experiences of today’s witnesses.

There are no easy answers and I do not pretend to have the end-
all solution. This is a complex problem that requires examination
of all the various pieces of the puzzle. In this process, we should
heed the physicians’ oath. First, do no harm. I think we should con-
sider enacting common sense solutions, such as, providing grants
to State medical boards to ensure that they have the resources to
promptly and professionally review all reports that may warrant
disciplinary action.

To more effectively address the issue of physicians crossing State
lines and setting up in practice when they lose licenses or face dis-
ciplinary action in another State, we should consider giving States
incentives to query the National Practitioner Data Bank whenever
a physician licensed in another State seeks additional licensure.

I would also like us to look at ways to improve communication
between the Medicare professional review organizations and State
medical boards and to make sure that Medicaid agencies can and
will share information with State medical boards. We need to make
ensure that HCFA is making sure that its intermediaries are refer-
ring cases of apparent unethical practice or unprofessional conduct
to State medical boards as well.

I think it would be a good idea if the Drug Enforcement Adminis-
tration released a monthly report to all State medical and phar-
macy boards on all practitioners whose controlled substances have
been revoked, surrendered, restricted or denied.

The National Practitioner Data Bank was created by Congress in
1986 in response to several factors, the increasing occurrence of
medical malpractice litigation and the need to improve the quality
of medical care by increasing the willingness of physicians to par-
ticipate in diligent peer review programs. The Data Bank Law does
this by shielding physicians from liability from antitrust and pri-
vate damage suits when they’re engaged in peer review.

By creating a nationwide flagging system, the Bank was de-
signed to address the problem of physicians who lose their licenses
or face other discipline in one State by simply moving to another
State to practice. From its inception, the Data Bank was intended
to be an additional tool for States and hospitals and other health
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care providers engaged in credentialing decisions, not as a tool for
use by the general public in evaluating physician competence.

The malpractice information in the Bank, for example, could be
quite misleading to those not trained in its interpretation. The
number and even the size of malpractice payments may not nec-
essarily indicate a doctor’s competence. Insurance companies often
settle out of court rather than go to trial, even though there is com-
pelling evidence that the physician’s care was appropriate.

Doctors who take on the toughest cases because they are highly
skilled may have more malpractice suits than others in their field.
Doctors who are in high risk fields, such as, obstetrics, neurology,
may face more suits than their peers in other areas of medicines.
Doctors who are engaged in cutting edge clinical research to de-
velop and perfect what will be tomorrow’s routine standard of care
may also have higher rates of malpractice suits.

Opening the Data Bank to the public, including trial lawyers,
could discourage doctors from going into high risk fields of medi-
cine, from delivering babies as part of a family practice or from en-
gaging in clinical research. These are outcomes that will reduce not
enhance access to care and quality of care, both now as well as in
the future.

In the 1999 report, the President’s Quality Committee, it noted
that current systems to improve the quality of care tend to focus
too much on individual practitioners and not enough on system
problems. That was brought home in a very dramatic way by the
Institute of Medicine’s report on Building a Safer Health Care Sys-
tem: To Err is Human.

This report came to the startling conclusion that, anywhere from
44,000 to 98,000 folks die every year as a result of medical errors
caused largely by failures or glitches in systems of care. The report
notes that, more people die from medical errors in a given year
than from motor vehicle accidents, AIDS or breast cancer. The re-
port notes that, our systems of care are complex, decentralized and
fragmented.

One study found that, an intensive care patient may have as
many as 178 different tasks performed on them by medical per-
sonnel in a single day. What would seem to be the very straight-
forward task of getting a drug to a patient actually involves six dif-
ferent activities: the doctor making a decision on which drug to
use; the doctor ordering it; usually in the form of a handwritten
prescription; the pharmacist dispensing the drug; the aide trans-
porting it to the patient; and, finally, a nurse who actually admin-
isters it. An error, potentially fatal, could occur in the execution of
any one of those steps.

The report’s major recommendation for correcting these problems
in the system is reporting of errors, both serious errors resulting
in death or serious harm as well as less serious errors or near
misses that, if uncaught, could have resulted in serious harm. The
report notes that, the effective reporting programs require the fos-
tering of a climate that encourages individuals to come forward and
report errors, rather than covering up out of fear of individual pun-
ishment or liability suits.

The IOM report recommended a nationwide, mandatory system
for reporting serious errors, with public disclosure and a voluntary
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reporting system for less serious errors that would be protected
from public disclosure as well as litigation. However, the Agency
for Health Care Research and Quality, in its review of the report,
came down against any mandatory reporting requirement, finding
that it could make matters worse and that, allowing disclosure of
hospitals in practitioners’ names would be counter-productive.

I agree with the Agency for Health Care Research and Quality
and with the White House, which has adopted the agency’s posi-
tion. This goes to the heart of my concern about opening up the Na-
tional Practitioner Data Bank to the general public. When we cre-
ated the Bank, we assured doctors that we would not open up the
Bank to the general public, because the information requires both
interpretation and because it could result in an explosion of mal-
practice suits.

If we break this commitment, how can we expect doctors and
other health care providers to trust us when we tell them if they
come forward and report errors that they will not be singled out
for punishment or be opening themselves up to malpractice suits?
If we want to correct this serious problem in our health care deliv-
ery system that undermines quality of care for tens of thousands
of Americans every year and if we agree that confidential, vol-
untary reporting systems are the key to fixing our health care sys-
tems, then we had better think very carefully about the message
we will be sending if we open this Bank up to the public.

I yield to my friend, Mr. Stupak.

Mr. StupAK. Well, thank you, Mr. Chairman and thank you for
yielding.

This hearing will allow us to explore and raise some very inter-
esting questions regarding the information available to patients
about their doctors. I believe that patient should have access to
reasonable and reliable information about physicians, collected by
the government, to improve their abilities to choose a physician to
provide quality care.

However, Mr. Chairman, I am very concerned about press re-
ports that this hearing is in retribution by members of the majority
for the American Medical Association’s support of a real patients’
bill of rights. I certainly do not believe that this subcommittee
should be used as an instrument of retaliation for political agendas.
I hope this is not the case.

Putting aside the motivation for this hearing, I believe this hear-
ing will raise a number of very interesting questions. Members of
the public have a right to accurate, relevant information about
their health care providers. If the Federal Government collects ac-
curate and relevant information about health care providers, we
should seriously consider whether or not it should be made avail-
able to the public.

Currently the National Practitioners’ Data base collects data
about physicians, medical practice liability, adverse disciplinary ac-
tions taken by State medical and dental boards, suspensions of
clinical privileges by hospitals, sanctions by professional societies,
exclusion from participating in Medicare and Medicaid, an action
taken by the Drug Enforcement Agency, DEA. Access to the Na-
tional Practitioner Data base is not available to the general public.
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It is restricted to health care entities and physicians, seeking their
own information.

Before we open up the National Practitioners’ Data base to the
general public, we should ensure that the information is accurate
and relevant to the patient’s choice of a doctor. I am concerned that
some of the reported categories may not have the required level of
accuracy. Any reported action should ensure that the due process
rights of the practitioners have been followed. In addition, the cat-
egories should provide information that are reliable indicators of
medical quality.

Clearly, any action by a Federal or State agency have constitu-
tional procedure requirements. Thus, the categories reported by the
NPD that require State action, seem to meet the accuracy require-
ment. On the other hand, an adverse action by a hospital by a phy-
sician, may not follow procedural safeguards to insure the action
was brought in good faith and followed a proper procedure.

In addition, there is a second data base called a Health Care In-
tegrity and Protection Data Bank. It is pronounced HIPTB. HIPTB
reports only adverse final actions brought by State and govern-
mental agencies against practitioners. All the reporting categories
provide information only after a governmental agency has taken ac-
tion against a provider. I would be interested to know whether the
information in HIPTB should be made available to the public.

I look forward to the hearing, the witnesses, their views on what
information, if any, should be made available from the NPD or the
HIPTB. With that, Mr. Chairman, I yield back and thank you for
the time.

Mr. UpTON. I yield to the committee chair, the Commerce Com-
mittee Chair, Mr. Bliley.

Chairman BLILEY. Thank you, Chairman Upton and thank you
for holding this hearing, so that the committee can explore an in-
creasingly important issue facing health care consumers today, ac-
cess to quality information about the doctors to whom they entrust
their lives and those of their children.

The United States is blessed with the best doctors and the finest
health care in the world. However, as we have moved away from
a health care model in which physicians were well known by their
patients to a more complex system of managed care, HMOs and
layers of specialists, patients now may choose a doctor from a list
of health care providers about whom they know very little.

As a result, the general public now has a greater need for access
to quality, comparative information about doctors practicing in
their community. As we all know, knowledge is power. When con-
sumers have accurate information, they are able to make sound
health care choices, but to date, most patients have not been able
to gain access to important information about their doctors’ mal-
practice or disciplinary histories from any single source, even
though taxpayers have established a source for this information.
That is unacceptable.

Today I want to empower patients by giving them the keys to
this locked national data base. The National Practitioner Data
Bank, a clearing house of information concerning doctor mal-
practice and disciplinary histories, has been operating pursuant to
congressional mandate since 1990, but for reasons that have not
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withstood the test of time, the critical information in this Data
Bank has not been available to the general public for the past 10
years.

Back then, the idea was that patients would be protected from
bad doctors by self-reporting and self-policing among the health
care providers. After too many tragedies over the past 10 years, we
now know that patients remain prey to certain highly questionable
doctors. We will hear today that patients are suffering serious in-
jury and sometimes even death due to a very small number of
problem doctors, doctors who had numerous reports in the Data
Bank, but nonetheless, continued to be licensed by State medical
boards and hired by hospitals to care for patients.

For example, there is one doctor in the Data Bank with a history
of almost 300 malpractice payments. There’s a box right over here
that contains it. I say that his patients had a right to know about
this history before seeking his care.

I believe now is the time to open the Data Bank to the public.
It is unconscionable that consumers have more comparative infor-
mation about the used car they purchase or the snack foods they
eat than they have about the doctor who has a history of mal-
practice sanction, even though we entrust their care to these doc-
tors and enough information about a doctor’s prior criminal convic-
tions is not presently reported to the National Data Bank.

I believe it should be available to consumers in the same man-
ner.

The arguments of those opposed to public access, such as, the
American Medical Association, do not make sense. They argue that
the information reported to the Data Bank is not detailed enough
to be useful. They say that consumers will misunderstand it.

I submit to you, those are reasons for improving the Data Bank,
not keeping it under lock and key.

They also make a valid case that, not all malpractice settlements
reflect poor quality of care, but many other malpractice cases do re-
flect poor medical care. Certainly, an extreme history of mal-
practice is cause for concern. Can the AMA or other opponents of
public access really look Dr. Liana Gedz or Anderson Smart in the
eye and tell them, that the next time they choose a physician, they
still should not be allowed to view the critical information about
doctI(;rs that the Federal Government already collects in the Data
Bank.

We also know that public access to this type of information works
and without the ill effects predicted by some. A few States, through
physician profiles legislation, already have taken positive steps to
provide consumers with information about doctors practicing with-
in their jurisdiction. These efforts are impressive and I believe they
can serve as a model for using the information currently in the Na-
tional Data Bank and improving upon it as necessary.

The testimony we will hear today also will raise serious ques-
tions about how well State licensing boards and hospitals screen,
investigate and discipline doctors. While it is clear that States
must do a better job in protecting patients from dangerous doctors,
I firmly believe that State laws will not alone solve this problem,
given the demonstrated ability of questionable doctors to move
from State to State and slip through the regulatory cracks.
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With a National Data Bank, we have a unique opportunity to as-
sist the States with their initiative, to offer consumers one central
source of information and to give patients in those States that have
not passed physician history legislation access to information about
their doctors. We should seize this opportunity. It is sound public
policy. Given the remarkable growth of and advances of Internet
communication, it is very easy.

We now have the ability to give the public with the click of a but-
ton access to critical information about their doctors—days, hours
or even minutes before an appointment. How can we not do so? I
reject the claim that consumers cannot be trusted to understand
and use this information. I do not believe that patients should have
to rely solely on State medical boards or hospitals to make such
critical health care decisions for them.

Today’s hearing also reflects the committees larger focus this
year on patient safety issues. I believe that public access to the Na-
tional Practitioner Data Bank may be one of the best and quickest
ways to improve patient safety. The sunshine of disclosure, coupled
with the pressures of an efficient and competitive marketplace of
informed consumers will help to weed out the few bad apples and
insure a safer health care system for all patients.

I would like to thank all the witnesses appearing before the com-
mittee today and I look forward to hearing their testimony.

Thank you, Mr. Chairman.

Mr. UpToON. Thank you, Mr. Chairman.

I now recognize a ranking member of the full committee from the
great State of Michigan, Mr. Dingell.

Mr. DINGELL. Mr. Chairman, I thank you. Good morning to you
and good morning to my colleagues and to the witnesses.

I want to say that, this is a very important hearing. The subject
of protecting consumers from sub-standard medicine and from dan-
gerous doctors who do not provide the highest quality of care is a
serious one. It needs careful, thoughtful and serious consideration.
Giving the consumer the ability to make more informed choices
when selecting a doctor is also extremely important. Seeing to it
that the consumer has the tools that are necessary to do that well
and intelligently and seeing that he has truthful information is, of
course, a matter of the highest urgency and importance.

Our goal here should be to make medicine safer and empower
consumers further. I hope this hearing will assess the various ap-
proaches to accomplishing these goals and demonstrate why some
choices are more useful or better than others. We need to look at
all the options before us, find out what is good, find out what is
bad, find out what protects the consumer, find out what empowers
the consumer, but find out also what gives the consumer truthful
and adequate information to make proper judgments.

Mr. Chairman, the practice of medicine is regulated by the
States. To that end, they decide who should and who should not
get a license, who should continue practicing. They also decide who
remains competent and who should be allowed to continue that
practice. The States have established these regulatory systems to
protect consumers, with little intervention by the Federal Govern-
ment.
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Nevertheless, as our witnesses will demonstrate today, some-
times dangerous doctors who should not practice, do practice and
often with little or no intervention by the State’s authorities. Why?
Do we know? What can and what should be done?

There is also a question of then whether we grant public access
to the National Practitioner Data Bank. To answer that question,
we first have to address a number of other questions, one of which
is the first and, that is, there are certain fields of discrete data col-
lected by the Data Bank that, if released, could help the public
make more informed choices when selecting a doctor.

Now, I call on my colleagues and everybody else to remember.
Patients have very important rights here. They need to know these
things to assure they receive proper care. But so also do the doc-
tors, whose reputations and good names are their most precious
possessions. This raises then questions about the reliability of the
input into the National Data Bank.

Is it going to provide the necessary information the patient
needs? Is it going to consider the rights of the doctor to be fairly
treated and to have his or her good name properly protected?

Second, are the present methods used to collect such data thor-
ough enough and consistent enough to allow it to be used as a pub-
lic tool in rejecting or selecting doctors? Doctors need this; patients
need this. The system requires it.

Finally, can we define precisely what problems we are attempt-
ing to solve by opening the Data Bank to the public? Again, is the
Data Bank an adequate tool for a fair appraisal of the doctor’s ca-
pability on the part of the patient and also a fair appraisal of the
doctor’s capability with regard to the doctor himself? Is he being
properly treated here?

Whatever decisions we make, we must improve patient safety
and not merely make a symbolic gesture toward that goal or a sym-
bolic effort to punish anyone. Remember, we may very well wind
up, if we are careless, protecting wrongdoing and punishing inno-
cent practitioners because of slovenly data base management and
input. Let’s address that then the first question.

Any data released from the National Practitioner Data Bank
should help the consumer make better choices. In other words, the
data must be a solid predictor of doctor quality. For example, when
a doctor has his or her license revoked or suspended by a particular
State or when a doctor is convicted of a criminal offense, patients
can infer some degree of doctor quality because the State authority
has taken a specific action against a practitioner relating to med-
ical competency.

But not all data is this useful. Let’s consider, for example, the
Data Bank’s collection of malpractice claims and settlements. Now,
there are many variations on how these claims can be made and
settled. This data cannot readily predict physician competency. For
example, some States do not limit malpractice damage awards; oth-
ers do. Of those that do, a range exists from one State to another.
The obvious problem with data aggregated from these many
sources is, that it is subject to significant predictive error. You are
assembling a large body of statements which may or may not relate
one to the other, or be interpreted fairly or properly together.
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If Dr. “A” settles a suit for 50,000, is he more or less competent
than Dr. “B,” who settles a claim for $25,000 in another State? Ask
yourself, does this settlement mean that the doctor had done some-
thing wrong. The settlement doesn’t tell you that.

Let’s assume that Dr. “C” has two suits, each for 10,000. Is that
doctor more competent or twice as incompetent as Dr. “B.” Again,
the question of the settlement. Does it signify, in fact, that this doc-
tor is less than competent or that the claim was a valid one or was
settled simply because it cost too much to fight out in court?

Certain specialties have medical procedures prone to greater
risks than other specialties and thus, are more likely to attract liti-
gation. Should a particular doctor specializing in high risk proce-
dures be judged against doctors specializing in lower risk proce-
dures or in different medical disciplines?

What about doctors who have more than one specialty? Can we
control for such variations? If so, how? Finally, many claims
against doctors are settled by the insurance companies, because as
I have pointed out earlier, that is cheaper than litigation and in-
surance companies often times compel doctors to settle to save
money for the insurance companies. In such a case, then, the doc-
tor has little or no input as to whether litigation should be carried
forward and the question of how the doctor’s good name should be
protected under these conditions.

Such claims do not necessarily indicate physician incompetence,
although they could, but rather, they are business decisions. The
question is, are they business decisions by lawyers, insurance com-
panies or doctors? What does this tell you about the particular case
in question?

The point then is this. Before we agree that any category of in-
formation should be released, we have to be sure that the data will
allow the consumer to make better choices, that it is reliable data,
that it, in fact, constitutes good information when properly assem-
bled, and that the end result is, that the consumer makes fair and
better choices.

We also have to see to it, again, that the good name of the doctor
is properly protected, because here is a rich opportunity for signifi-
cantly hurting the good name of a professional person whose good
name is really all that he has.

There are other significant problems with the National Practi-
tioner Data Bank as it currently stands. Before the public can use
it as a valuable tool to select their doctors, we must improve collec-
tion consistency. There is ample evidence that these entities re-
quired to report to the National Practitioner Data Bank have not
done so on a consistent or regular basis. There are considerable
variations across States amongst providers, such as, hospitals re-
garding reporting frequency.

In fact, it was reported in the 1999 National Practitioner Data
Bank executive meeting that, as many as 60 percent of all hos-
pitals, at the time of that session, had yet to file a single adverse
action report to the Data Bank. What then does this mean? I don’t
know and I don’t think anybody else does. I do know that it does
not clearly support the argument that the National Practitioner
Data Bank is a uniform or fully reliable repository of data and
facts.
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Certainly, if we want the Data Bank to be improved as a con-
sumer tool, these areas need significant improvement. I remind the
subcommittee that it was always intended that the information
contained in the repository would be considered together with other
relevant data in evaluating a practitioner’s credentials for this pre-
cise reason. Incomplete data on bad doctors could be dangerous if
it led to a consumer falsely concluding on the basis of the informa-
tion presented to him that a doctor was safe if he or she was, in
fact, not.

Similarly, it would be unfair to lead a consumer to falsely con-
clude that a doctor was safe if he or she were fully competent be-
cause we have required release of data and information which,
again, does not correctly inform the consumer of the facts and,
again, protect the concerns of the legitimate practitioners of medi-
cine.

Finally, patients have a right to expect State authorities to do
their jobs properly by finding and removing dangerous and incom-
petent practitioners. This is a responsibility of the States, under
their licensing authority and it needs to be exercised properly. If,
indeed, that is done, much less need exist for other kinds of judg-
ments that will have to be made.

We need to determine if States are failing to do this and if so,
why. Opening the National Practitioner Data Bank addresses only
the symptoms of a much deeper problem and one in which the pa-
tient has, at best, limited ability to make a real wise and informed
medical decision on the care that he or she is receiving or would
receive.

Mr. Chairman, my mind is open regarding ways in which to
make the National Practitioner Data Bank more useful to con-
sumers. Certainly, that is an important step that this sub-
committee can take and should indeed do. Any foray into this mat-
ter should be done with care and should be done in close consulta-
tion with both the consumers and the provider community to make
sure that our action is wise and does credit to this committee, to
consumers, and to practitioners of medicine. A perfunctory ap-
pr(l)lach could cause more consumer harm than good and probably
will.

Mr. Chairman, I have one last concern, which I express to you
today. Just days after the House passed the Patients’ Bill of Rights
by an overwhelming bipartisan vote, with an enthusiastic endorse-
ment of doctors and over the vehement objections of my good
friends in the Republican leadership, the prospects of hearing an
action on the National Practitioner Data Bank was explicitly linked
to retaliation against the American Medical Association and other
practitioner groups for their support of the Norwood-Dingell bill.

I would read here something from Roll Call on October 21, 1999.
I hope that these hearings will rebut the statement that I read at
this time.

“In a move that several Republicans said is pay back for the
American Medical Association’s position on HMO reform legisla-
tion, Commerce Chairman, Tom Bliley, (R) VA, wants to make pub-
lic a sealed data base that holds the names of all doctors sued for
malpractice. They teamed up with trial lawyers on HMO reform
after all we did for them.” This is a quote. “That is pretty much
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Bliley’s beef,” continuing the quote, “said a senior GOP source fa-
miliar with the situation. A GOP official said that Representative
Fred Upton, who chairs the Commerce Committee on Oversight
and Investigations, is uneasy with the idea of holding hearings on
a topic that will be viewed as retaliation against the AMA.”

I certainly understand that our chairman today does feel those
sensitivities and I commend him for it. I know that as this matter
goes forward, he will assure that this proceeding is conducted fairly
and perhaps we are finding that my dear friend, the chairman, has
been erroneously quoted on these matters and that we will look to
both achieve a correct determination of how we should proceed and
how to protect the patient’s right to know and also how to protect
in the fairest possible fashion the good names and the reputations
of medical practitioners who are out there trying to serve their pa-
tients.

I hope that this will not be seen then as an effort to intimidate
doctors because of their support of patients’ rights or an attempt
to delay meaningful and enforceable reforms in managed care.
These are significant issues that are worthy of careful and con-
structive attention. I hope that all my colleagues on the committee,
patients, the other providers, and the Nation’s doctors will be able
to work together with us in a harmonious fashion to address these
and other concerns which are legitimately raised in this hearing
this morning.

Thank you, Mr. Chairman.

Mr. UpTON. Thank you and the gentleman’s time has expired.

I just want to say that, this hearing, as all hearings, will be con-
ducted in a very fair, thoughtful and reasonable way. With that, I
yield to the gentleman from Iowa, Dr. Ganske.

Mr. GANSKE. Thank you, Mr. Chairman. I will be even more
brief, otherwise Senator Wyden’s finger will be healed by the time
we get to his testimony.

Rumors are rife on Capitol Hill that the motivating factor behind
these hearings is to poke a stick in the eye of the American Med-
ical Association for bucking the Republican leadership in Congress
on backing a strong patient bill of rights. I'm not going to comment
on that. The statements that have been read already allude to that.

I would say this to the provider groups. This is an opportunity,
in my opinion, to bring up some of the problems that we have seen
in the National Practitioner Data Bank. The testimony by the phy-
sicians and the hospitals and the others that have to deal with this
will point out some real inequities as well as inadequacies in the
National Practitioner Data Bank. So, I welcome these hearings,
whatever the motivation was behind those who chose to have them,
because I think that this offers an opportunity to improve the sys-
tem, both for consumers and for the practitioners.

Many physicians work with patients that suffer from very debili-
tating or life-threatening conditions that require high risk treat-
ments or procedures, such as, open heart surgery or brain surgery.
Both of these high risk areas have been noted by Chairman Bliley
and Ranking Member Dingell.

Well, in my prior life, before being a congressman, I was a physi-
cian who did high risk procedures. Let me give you an example.
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As a reconstructive surgeon, I took care of a gentleman who was
involved in an automobile accident. He and a friend were riding
along in a car. His friend reached over to put a cassette in. The
car veered and went through a barrier—and a steel rail came
through the windshield, right through the left side of the head of
my patient and he lost a lot of his brain on that side as well as
almost his entire skull on the left side of his head. This left him
with a tremendous defect there. He couldn’t go out in public. Yet,
he was amazingly functional. He was certainly aware of this tre-
mendous deficit and how if he would go to a grocery store, people
would just look at him. He couldn’t go out in public.

So, I did a procedure in which I took bone from other parts of
his skull, bone from his ribs, bone from his hip, wired it all to-
gether, carved it, molded it and created a new skull for him. This
was a high risk procedure. I mean, the risk of complication when
you're operating around the residual brain, going in through the
dura, having your reconstruction fall apart, cave in and ending up
with a big infection, losing all the bone, whatever, the risk is sig-
nificant when you take on procedures like that.

Yet, what we have is, a Data Bank which, in my opinion, does
not provide a fair and objective medium for public review of infor-
mation that takes into account the inherent risks associated with
those high risk procedures. So, as I said before, I am glad we are
having this discussion today. I think we are going to have some in-
teresting testimony that points out some serious, serious defi-
ciencies in the National Practitioner Data Bank.

Last year, the President’s Quality Committee released its final
report on improving and sustaining the quality of health care, in
which it considered and rejected open access to Data Bank informa-
tion to improve quality because, this is a quote from the President’s
Quality Committee. On opening up the Data Bank they said, “evi-
dence shows that consumers have a tendency to perceive risks inac-
curately.”

The information available in the Data Bank is misleading for a
lay person, untrained in the complexities of high risk operations
like the ones that I took care of. We need to address that issue.

Finally, Mr. Chairman, I ask unanimous consent to enter into
the record the statement by Congressman Norwood, who could not
be here today. I want to just read a portion of his statement, be-
cause with characteristic reserve, Dr. Norwood states: Yet here we
are today considering the idea that making the National Practi-
tioner Data Bank public will help improve health care quality.

As I said, with characteristic reserve Congressman Norwood con-
tinues: It is an asinine idea that just makes no sense to me. The
problem with this approach are twofold. First, it attaches a level
of sophistication to the National Practitioner Data Bank that is
just not appropriate. Second, it ignores State-based approaches
that make more sense and are already in place today.

Mr. Chairman, I look forward to the hearing. I look forward to
hearing from Senator Wyden and thank you for having this hear-
ing.

Mr. UpTON. Thank you.
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Without objection, his statement will be made part of the record.
In fact, all members of the subcommittee statements will be made
part of the record.

[The prepared statement of Hon. Charlie Norwood follows:]

PREPARED STATEMENT OF HON. CHARLIE NORWOOD, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF GEORGIA

I would like to express my debt of gratitude to the Chairman for allowing me to
submit my statement for the record. Although I do not sit on the Oversight and In-
vestigations Subcommittee, I feel it is very important for me to participate in this
heari(rilg. I appreciate my friend, Dr. Ganske, submitting this statement for the
record.

It is my view that the practice of medicine is local. I have made this view known
in many forums over the past several years. When I was a practicing dentist, I was
licensed by the state of Georgia, practiced in my local Augusta community, and was
subject to the medical malpractice laws of Georgia. In trying to address quality of
care issues, it has always been my preference that we consider state and local ap-
proaches rather than federal cookie-cutter approaches.

Yet here we are today considering the idea that making the National Practitioners
Data Bank (NPDB) public will help improve health-care quality. It is an asinine
idea that just makes no sense to me. The problems with this approach are twofold.
First, it attaches a level of sophistication to the NPDB that is just not appropriate.
Second, it ignores state-based approaches that make much more sense and are al-
ready in place today.

The problems with releasing the NPDB are well documented. The NPDB is simply
gathered information. It shows no context. Information does not in anyway explain
the conditions behind judgments made in specific cases. As my colleagues Dr.
Coburn and Dr. Ganske will attest, simply saying whether a judgment was rendered
hides the incredibly complex decisions that doctors make in every case.

It was never the intent of Congress that the NPDB be made public. The Com-
mittee Reports written by this very committee in 1986 make clear that information
in the NPDB should only be available to those who understand its’ meaning and
are charged with making decisions about professional conduct.

States and their medical licensing boards are making tremendous strides in hold-
ing physicians accountable. Thirty states have responded to interest for information
about physicians and other health care practitioners. Twelve states have enacted
laws that mandate the provision to consumers of information about physicians who
practice medicine within those states.

I strongly believe that state medical licensing boards should have the primary role
on governing the practice of medicine. In many states, the state legislatures and
state medical boards are working together to proactively create a stronger role for
licensing boards. They are using the Internet, in many cases, to put important phy-
sician information on the web for consumers to be able to review.

We should also look to the Federation of State Medical Boards as the appropriate
venue for sharing information. Though underfunded, they are the appropriate, pri-
vate-sector mechanism to share information among and between states regarding
physician profiling.

If there is a doctor out there who is incompetent or unethical, we need a system
that identifies them and makes sure the public is adequately protected. We need
to use organizations like the Federation of State Medical Boards to move informa-
tion across state borders. Simply opening up the NPDB is a bad idea that will do
nothing to improve quality of care. I hope that we will look to the states to build
on existing processes to address the quality of care patients receive.

Mr. UprON. Mr. Green?

Mr. GREEN. Thank you, Mr. Chairman. And, again, I appreciate
your calling this hearing and look forward to the testimony. Hope-
fully, we will be able to deal with the issues in its entirety, instead
of using it as a response to other legislation that this house had
considered.

Hopefully, our patients will have as much information as possible
about their health care providers and allow them to make an in-
formed and intelligent decision about their health care. I think, as
a community and our country, we share that. And so I hope that
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this subcommittee hearing, will be able to expand on that. Thank
you.

Mr. UproON. Thank you, Mr. Green.

I note that Senator Wyden has an amendment on the floor at
some point this morning. If we could try to do a better job, all of
us, in limiting our opening remarks, I know it will make him a lot
more comfortable.

Mr. Bryant?

Mr. GREEN. I could not be any shorter, Mr. Chairman.

Mr. UpTON. You did a good job. You get kudos, extra credit at
the end of the day.

Mr. GREEN. Oh, okay. Thank you.

Panel four.

Mr. GREEN. I need that star.

Mr. BRYANT. Thank you, Mr. Chairman. Out of respect to the
Senator, I know we have been asked to keep our opening state-
ments short, and I know a lot has been said, but there are in-
stances where people talk, and talk and talk in their opening state-
ments and say things I think that have to be answered, and this
whole issue of politics, and I realize I am in Washington, and I
have not been up here as long as some people have been up here,
but this is a good hearing. And there is an absolute necessity and
need to have this type of discussion in Washington. And I think to
attribute this to political motives and stick in somebody’s eye I
think lowers the level of this issue, brings this hearing down I
think, and I hope that wasn’t the intent. Because I think we have
the potential in this hearing, based on the panels that I have seen,
to really garner some outstanding information and some out-
standing insight on this very important issue.

So to try to denigrate it and call this just a political act of ret-
ribution I think is unfair to this subcommittee and to the chairman
of this subcommittee, and to the interests that will be discussed by
this very qualified group of witnesses today.

This 1s the Information Age, not everything should be disclosed.
There are good reasons a lot of times when you don’t want disclo-
sure. And I think that is what I welcome today and want to hear
from people like the doctors. The hospital association, AHA, I think
has made an excellent statement. I look forward to hearing more
about their reasons that deal with the openness and continued va-
lidity, usefulness of peer review if you get into disclosing who is
rating who and who is talking about who.

The issue of context I think is a very important issue, that any
information, as Dr. Norwood’s statement that Dr. Ganske read
said, the sophistication level out there of people to understand this
is a reality. Without discrediting anybody, that is a reality, and
there has to be a context, in a way, put around this information
to explain that.

I come from a background of representing doctors in malpractice
cases, and I understand the issues of settlement, sometimes why
you settle cases and sometimes why lawsuits are filed and frivolous
lawsuits, together with some very meritorious lawsuits, I might
add, that probably do need to have a public airing out there.

I think I want to commend those that have offered bills in this
area and that will, I understand our subcommittee chairman has
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a bill that he will offer, I think the more that we can debate this
issue and get the right type of quality information out there for
consumers to make those decisions, the better off we are.

I do want to commend what the State of Tennessee has done, my
home State. It has, with the help of doctors, and hospitals, and con-
sumers, come up with a balanced approach to this. In fact, I have
a copy of such a listing of a doctor, who I understand we can use
this and I would like to submit it for the record, that goes through
the doctor and lists the academic background, and certifications,
and the appointments and staff privileges, the disciplinarian ac-
tions, any criminal offenses, any liability claims, and this was,
again, done with the cooperation of the medical profession and
those on the other side. So it can be done, I think, in an effective
way, and I will submit this for the record.

[The information referred to follows:]
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Mr. GREEN. I think one other issue I would like to hear some tes-
timony on today, some explanation, because I do kind of like the
State-by-State issue, although there is a Federal level, a Federal
bill here that would Federalize a lot of this. And I am getting
wound up here, so I will stop right now, in deference to our Sen-
ator, and yield back the balance of my time.

Mr. UprON. Thank you.

The gentleman from California, Mr. Bilbray?

Mr. BiLBrAY. Mr. Chairman, I appreciate the chance to partici-
pate in this hearing, and I thank you for calling it. Let me just say
that being the last speaker here, listening to my colleagues on both
sides of the aisle, I hope we keep this transcript. Because I think
that we are not just talking about the consumer right to know
when it comes to the choice of physician. I am hearing colleagues
on both sides of the aisle discuss this issue in a manner that I don’t
hear them talking about consumer-to-right-know issues on many
other aspects.

I think that there may be those that want to divert away from
the substance of this by trying to bring politics into it. I think this
is something that is an American issue. How do you have an in-
formed consumer make the best decision possible? And we hear a
lot about damages and about problems and trying to litigate reim-
bursement for damages done and by certain providers in many
fields. And I think that, as any physician will tell you, is damage
avoided is absolutely the best opportunity that we have as con-
sumers and as providers. And if an informed populace out there
can make the best decision of choosing a health care provider, then
it may, in the long run, mean that we avoid a lot of the problems,
and we don’t have to talk about bringing in tort issues, trial law-
yers and all of the other things that we talk about.

Let me just say, though, sincerely, that the issue of informed con-
sumer has been abused in the past, and California is a good exam-
ple. Those of you who ever visit California, that when you go walk
into a five-star hotel, out on the front door of a five-store hotel is:
“Warning. There are cancer-causing agents within this building,”
and that could be anything from the carpeting to the drapes. But
the argument of give so much information that the more quantity
somehow means that you will have a higher quality decision being
made by the consumers not necessarily always pencilled out.

But I would just like to say on this one, I think we have got a
perfect situation now to set a standard about consumer information
that does not only apply to the choice of physician, but should
apply to every other service the consumers in America want to
make. And I would just ask Democrats and Republicans to consider
the big picture. When you set a standard for the choice of physi-
cian, you darn well better be able to stand by that when people
start talking about choosing other services and other products in
America. And I think this hearing is great, not just for the health
i:)aredissue, I think it is great for the consumer issue across the

oard.

I yield back, Mr. Chairman.

Mr. UpTON. Thank you, Mr. Bilbray.

Mr. Wyden, we are ready. Welcome back to the committee. We
always found you to be a friend and fair adversary, and we are pre-
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pared to listen to your opening statement, and then we will take
questions.

STATEMENT OF HON. RON WYDEN, A UNITED STATES
SENATOR FROM THE STATE OF OREGON

Senator WYDEN. Mr. Chairman and colleagues, it is an honor to
be invited to be back with so many friends. For 15 years, I had the
privilege of working with almost all of you in this room on health
care issues, the area in which I have specialized in the Congress.
I believe when the members of this committee tackle an important
issue in a bipartisan way, there is nobody in this country that does
public policy better.

Now, today, you are looking at the question of opening the Na-
tional Practitioner Data Bank to the public. I commend you for rec-
ognizing that to debate the matter of opening the Data Bank to the
public, you must examine the entire Health Care Quality Improve-
ment Act that created it. At a minimum, you are going to have to
look at why the law was originally enacted, how our health care
system has changed since the law’s enactment and how or whether
a number of amendments to the act should be enacted so that the
law better meets the needs of patients and families.

I would like to touch briefly on these concerns. However, before
I do, I want you to be aware of two concerns that are foremost on
my mind. First, there is no logical argument for keeping informa-
tion about proven flagrant cases of professional misconduct from
the public. For the Federal Government not to disclose this impor-
tant information in the Data Bank about physician misconduct
simply doesn’t pass the smell test.

Second, because the vast majority of physicians are talented,
dedicated individuals who have never perpetrated flagrant, proven
cases of misconduct, great care must be taken to ensure that these
physicians do not have their reputations unfairly maligned in the
effort to protect the public from the truly incompetent. That is why
it is so important, as several of you have noted, that your work not
be part of a political agenda, but instead be part of a bipartisan
effort to update the act.

Having introduced legislation to accomplish these two objectives
in both the House and the Senate—I did it in the House with our
former colleague, Scott Klug, Republican from Wisconsin, and I
have done it in the Senate with our colleague, Senator Olympia
Snowe from Maine, I can tell you that I have firsthand evidence
about how hard it will be to accomplish the two objectives that I
have stated this morning.

I would like to spend just a few minutes telling you about a little
bit of what went into the committee’s consideration 14 years ago
because I think it might make your job a little easier this morning.
Fourteen years ago in Astoria, Oregon, when the physicians of a
clinic reviewed a colleague’s surgical competence, the doctor sued
them. I reviewed that case in detail, and I decided that regardless
of that Astoria doctor’s guilt or innocence that to persuade physi-
cians to come forward and prevent incompetent doctors from harm-
ing patients, there needs to be strong legal protection for good-faith
physician peer review.
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With the help of a Commerce Committee bipartisan trio, the late
Ed Madigan, Tom Tauke and Henry Waxman, I drafted and was
able to include in the Health Care Quality Improvement Act un-
precedented protection for good-faith peer review. My prepared
statement outlines that four-part test. But suffice it to say, I don’t
believe that there is a profession in America that now has such sig-
nificant legal protection for physician peer review. In short, what
we did is say that when physicians are doing peer review and they
meet certain procedural protection, the presumption shifts that
they have acted in good faith and anyone who challenges it must
prove otherwise.

In return for those physician peer review rights that were part
of the bill in 1986, I told our colleagues on this committee that it
was only fair that provisions be included in the law to require that
the medical profession assume new responsibilities to the public.
There were rights with respect to peer review, and we felt it was
important that there be responsibilities to the public in terms of
National Practitioner Data Bank.

My specific concern in 1986 was, and it remains to this day, that
the small number of physicians who are truly incompetent have a
unique, almost extraordinary ability, to stay one step ahead of the
disciplinary authorities. These are the physicians who voluntarily
surrender their license just before it is about to be taken away.
They jump from State to State so their record of incompetence does
not catch up with them or they plea bargain with understaffed
State medical boards so that the true nature of their incompetence
doesn’t show up in their records.

So because of these concerns, the committee created the National
Practitioner Data Bank, in which various health care organizations
were required to report to the Data Bank disciplinary actions taken
against physicians and all settlements and verdicts in medical mal-
practice cases. Credentialing authorities were required to check the
Data Bank prior to hiring a physician and regularly review the in-
dividual’s record in the bank.

To enforce the law, the committee determined that if a
credentialing body didn’t comply with these provisions and a pa-
tient was harmed by an incompetent physician and a lawsuit was
filed, the credentialing body would have imputed to them the
knowledge that was in the Data Bank. Now, this law was passed
almost 15 years ago, and I believe one of the first issues you should
examine is how much the health care world has changed since the
law was enacted. For example, in 1986, when we sat in this room,
we didn’t know much about the Internet. Today, there are 10,000
websites where you can get information about physicians. Millions
of our citizens visit these sites regularly and certainly a significant
number of these sites offer information of dubious quality. When
we sat in this room, the Government hadn’t created the Health
Care Integrity and Protection Data Bank, which seeks to track
fraud and it is accessible to different individuals than the National
Practitioner Data Bank information is available to.

Since we sat in this room, several States have passed legislation
providing the very sort of information to the public that would have
generated enormous opposition had Congress included them in the
Health Care Quality Improvement Act in 1986.
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That is a little bit of the history, a little bit of what I think has
changed in health care since we enacted the law in 1986. I will
wrap up this morning by trying to outline what I think the most
important issues are as you go about the effort to improve the act.

First, because there now is so much information about physicians
from so many sources, the committee needs to decide what informa-
tion is likely to be most helpful to patients and their families and
how the Data Bank might be retooled to deliver it. The public is
much hungrier for information today about health care quality
than it was in 1986. The question is whether they are going to get
it from sources that are accurate and objective. I want to see an
amended Data Bank law help deliver meaningful, reliable and rel-
evant information that assists patients and families in choosing
their health care providers.

Second, I hope the committee will work on a bipartisan basis to
update the law in several areas where it cries out for improvement.
For example, the Data Bank ought to be required to receive reports
on the denials of licensures, along with the revocations and suspen-
sions of a medical license.

The committee should look at additional ways to ensure that bad
doctors and others can’t go from State to State because this re-
mains a problem today. For example, the Data Bank’s current in-
formation does not enable the Data Bank to report how many phy-
sicians have lost their license in one State and have received li-
censes in another. The committee ought to look at due process
guarantees for doctors to assure that the Data Bank is not used as
a threat to muzzle physicians who report concerns about patient
care to appropriate authorities.

Third, I believe the committee needs to carefully study several
issues that were controversial in 1986 and are just as controversial
today. One of those areas is the use of malpractice information. The
Data Bank does not currently receive a significant amount of infor-
mation about malpractice settlements because of what is known as
the corporate shield. Because of the corporate shield, physicians
can settle suits under the corporation’s name and not as an indi-
vidual and escape being reported to the Data Bank. I believe that
the corporate shield loophole ought to be closed, but I can tell you
there will be a very vigorous debate in this committee as to wheth-
er a majority of our colleagues agree.

In addition, the committee needs to consider if malpractice data
provides predicted information that is useful to consumers. Some of
our colleagues have stated just because you say a doctor has five
malpractice settlements doesn’t mean that that individual is a bad
physician. We need to do more work in the area of looking at what
really is predictive.

Another area of study should be how to assure information in the
Data Bank that is useful to licensing boards and consumers actu-
ally gets into the Data Bank. With nearly 60 percent of the hos-
pitals having never made a report, we all know that the Data Bank
today is not getting all of the relevant information it should. Cer-
tainly, hospitals doing their own internal reviews of quality of care
need to be encouraged to provide information to the Data Bank.

Finally, a word about what sort of information should be made
public. I was approached recently by a physician in Oregon, who
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has one report of a malpractice settlement in the Data Bank. He
was the physician in charge of a surgery in which a medical resi-
dent made a mistake. Yet because the surgeon was the one in
charge, the malpractice settlement was made in his name. That in-
formation isn’t predictive of whether the surgeon is good or bad.
That is not going to help patients or families. We want to make
sure that patients and families can get important information, such
as when a significant diagnosis that a physician should have been
able to make is missed and avoid the kinds of things that harm
physicians who certainly haven’t done anything wrong.

My last point is that I think you also have a major challenge in
making sure that the National Practitioner Data Bank is coordi-
nated with the efforts that are ongoing by the States and with the
fraud Data Bank that Congressman Stupak was right to mention.
Now, all of these reforms are going to require careful study, and
it just can’t be done through an abbreviated schedule and a slap-
dash approach. I can tell you I personally spent many, many
months negotiating with physician groups, patients, hospitals, li-
censing bodies and insurers before I even introduced the Health
Care Quality Improvement Act. Then Chairman Henry Waxman
spent many months, in addition, examining this issue at length in
the subcommittee before it even came to the full committee. So I
have got firsthand evidence that a rush job on issues this impor-
tant can do more harm than good.

Mr. Chairman, I thank you for having me. The fact that you
would reach out and want to know some of the history of what
went on in this room almost 15 years ago seems to me to show your
good faith in trying to tackle this in a bipartisan way. That is the
way this committee does its work best, and I happen to believe that
these are just about the best precincts in American politics when
you work together on a bipartisan basis, and I look forward to hav-
ing the chance to do that with you again.

Mr. UproN. Well, thank you very much. Your staff has been call-
ing frantically. I know that you are needed on the Senate floor, and
I know that there are a number of members that have some ques-
tions for you, and I will let you make the call as to whether you
need to go now or whether you would like to come back, and we
will put you into the right order when we come back.

What 1s your——

Senator WYDEN. You are gracious as always. Why don’t we take
maybe a few minutes, and then I better shoot off to

Mr. UpTON. Okay. Let me just yield to Chairman Bliley. We will
try to do about 2 minutes per member. Is that okay?

Senator WYDEN. Yes, I think I have got 7 or 8 minutes maybe.

Chairman BLILEY. Thank you, Mr. Chairman. Good to see you
again, Senator, having served with you for many years when you
were in the House. I am sorry you saw fit to go over to the other
body, but that is the way it goes.

I am not sure if you have had a chance to review the data in the
National Practitioner Data Bank, but my committee staff de-
manded and received information from HHS. And I am shocked by
some of this information.

I understand that approximately 200 doctors and dentists have
13 or more reports in the NPDB. In light of this, do you believe
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the current system of doctor discipline adequately protects con-
sumers from problem doctors?

Senator WYDEN. As I indicated in my prepared remarks, Chair-
man Bliley, I think that there are a number of areas where this
law needs to be improved. I mean, there are something like
700,000 physicians in this country. I think there were close to
3,500 significant disciplinary actions taken against those physi-
cians in 1998. These are actions taken by colleagues against col-
leagues. I think that kind of information and what I call proven fla-
grant violations ought to be made public, and we need to work to-
gether in a bipartisan way so as to do it to not injure the many,
many physicians who, obviously, haven’t come close to committing
such a violation.

Chairman BLILEY. I couldn’t agree more.

Thank you, Mr. Chairman. I don’t want to abuse the time.

Mr. UpPTON. Mr. Stupak?

Mr. STUPAK. Thank you, Mr. Chairman.

Senator, good to see you again, as always. Let me just ask you
about three questions, and if you can respond, great.

Do we have an idea of the number of doctors we think that are
presently practicing that, if scrutinized by competent peer review
process, would be disallowed from practicing? Chairman Bliley
mentioned these physicians that have 13 or more malpractice
claims or malpractice cites against them. Where are the State li-
censing boards? Why is this being allowed to continue? Where is
the breakdown here?

Senator WYDEN. I think you heard me mention, in response to
Chairman Bliley’s question, there are perhaps 700,000 doctors in
this country. In 1998, there were close to 3,500 major disciplinary
actions taken by colleagues against colleagues. The AMA on a reg-
ular basis cites a concern about a small percentage of the physi-
cians in this country. Part of the problem, to respond to the addi-
tional part of your question, is I think a lot of these State medical
boards are woefully understaffed. There are some that are very
good. Congressman Bryant is proud of his in Tennessee. We are
proud of ours in Oregon, but we have found, even in Oregon, that
very often when you have one of these small number of incom-
petent people that they are extraordinarily slippery and evade the
disciplinary authority.

Mr. STUPAK. But if we have this 5 percent that you claim, and
they must be in the data base, then why isn’t the data base being
enforced and their licensing being removed or whatever remedy
that should be delved out? Is it a lack of money? Is it moving from
State to State, as you mentioned? What is it specifically? If we
know the 5 percent, they are in the data base, how come we are
not doing something about it?

Senator WYDEN. Well, I think, as I touched on and several of our
colleagues, a number of reports aren’t being filed at all. For exam-
ple, I cited 60 percent of the hospitals haven’t made a report at all.
I think there are significant shortcomings with respect to reporting,
No. 1. I think there are problems that I cited in my testimony with
respect to matters like the corporate shield. We know that some
physicians and medical groups seek to work out arrangements so
that the final settlement comes in just under the terms that re-
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quire reporting. I think most of the issues that I sought to examine
in my testimony are the major shortcomings in the Data Bank as
it exists today.

Mr. UpTON. Thank you.

Dr. Ganske?

Mr. GANSKE. Senator, welcome.

Senator WYDEN. Thank you.

Mr. GANSKE. I have actually practiced medicine in the State of
Oregon. I did my general surgery training there, and Dr. Reardon
will be testifying and he practices in Oregon. I can testify that the
credentialing process in the State of Oregon is very rigorous and
that the Oregon Board of Medical Registration is very thorough. I
think you would agree with that, wouldn’t you?

Senator WYDEN. That is why I mentioned we are very proud,
Greg, of our process in Oregon. What we found recently—I want to
highlight one case in Oregon—is that we had a situation in our
State where disciplinary action was taken and, in effect, the person
moved a short distance away to Washington State, and it took a
long time before their questionable conduct caught up with them.

Mr. GANSKE. And let me just follow up by saying that in Oregon,
in Iowa, in all of the States that I know of, when the Board of Med-
ical Registration or the Board of Licensure makes a decision that
is adverse to a physician, it is published on the front page of the
Des Moines Register in Iowa, for example, so that the public is in-
formed of those medical licensure decisions in which, for instance,
a physician’s license is revoked or they are put on suspension. So
it is not a case that under the current situation, the public does
not get the information from the Boards of Medical Registration; in
fact, they do, and many times with front-page coverage.

Your point, though, was valid, and that is that the National
Practitioner Data Bank was set up to provide help for other Boards
of Medical Registration so that they can get the data. But my point
would be this: The National Practitioner Data Bank was set up to
provide a help to State boards of registration and licensure so that
they can do their job with adequate information from physicians
transferring from other States, and that was your point on that.

But it was not set up to be an open Data Bank, it was set up
to give help to the boards of registration, such as Oregon, which
are already doing a very good job in publicizing the misadventures
of, as you put it, a small number of physicians. And so I appreciate
the original intent of the bill. What I have problems with is moving
from the National Practitioner Data Bank as an adjunct to the
boards of registration and changing it totally in concept. I think it
would be detrimental to the way the National Data Practitioner
Bank is working.

And thank you, Mr. Chairman.

Senator WYDEN. Let me see if I can respond because I think Dr.
Ganske raises a couple of thoughtful points.

First, there is no question that in a significant number of cases,
in places where there is a vigorous press, when there has been an
action taken to revoke a license, that will get out to the public, and
that is helpful. Hovever, I think as you are going to hear today and
we have seen, there are a significant number of cases where that
has not been the case, where these physicians who are truly incom-
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petent have had, either through a voluntary surrender of a license
or a plea bargain or something of this nature, been able to consist-
ently stay ahead of these disciplinary authorities. And what it
comes down to, for me, and I have said this to many, many physi-
cians, I cannot think of one logical argument for not making public
proven, flagrant cases of professional misconduct. I don’t think you
can stand up in a town hall meeting anywhere in this country and
say that for proven, flagrant cases of professional misconduct, the
public shouldn’t have that information.

The question is, and this is why I agree with part of what you
are saying is, how do we do that so that we act in concert with the
State licensing boards? And that is critical. Second, how do we do
it, given the dramatic changes in the health care world since this
law was originally enacted? I have talked to many people who are
close to the Board of Medical Examiners, and they have said, “You
know the public is going to get this information somehow. They are
going to get it off some website. They are going to get it from some
press account.”

I am concerned that unless we work in a bipartisan way, like I
have tried to do with Scott Klug, and Olympia Snowe, and col-
leagues both in the House and Senate, to update this law and do
it in a way that is fair to patients and families and to the vast ma-
jority of physicians who are dedicated and honorable, I think we
are going to see the public look at a variety of other ways to get
this information, and that will end up doing more harm than good.

Mr. UptoN. I know Ms. DeGette has questions, and she has al-
lowed me to go ahead of her.

A couple of things. I am going to ask my questions first and let
you respond all at once. I know that the Data Bank, when it was
set up, had six criteria. One of them was not criminal convictions.
I would be interested to know the legislative history in terms of
why that was not included.

You talked about the Data Bank not getting all of the relevant
information, which I think is a concern by all of us here. And I do
not know if you saw today’s New York Times, but on the front
page, there was a story, and I quote, the headline is, “Surgeon is
Treated Wrong Side of Two Brains, Albany Says.” And in the story
it says, “While the State investigation did not conclude that Dr.
Arbit’s surgery caused the death of a Staten Island patient, it said
that one other patient of his had died after a questionable proce-
dure and that others had become disabled. In several instances, the
State said the hospital did not report any of the medical errors, as
it is required to do, and violated several provisions of to New York
health laws.”

I would be interested in what we can do. That law is on the
books already, but obviously isn’t being followed through, at least
in one State, and I would sense that there are other States as well.

I, also, constructively, when a State denies a license, whether it
is Des Moines, Oregon, Michigan, New York, I don’t know whether
that is always included in the Data Bank, and I believe that those
State licensure boards ought to have access to that information. I
have seen physicians in my own district whose licenses have been
revoked in one State and only years later the same instances catch
up with them and that license is pulled again, which shows that
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there is some misinformation. I would like you to comment on that
in the remaining 13 seconds that I have.

Senator WYDEN. Starting at the end, as I noted, Mr. Chairman,
in my testimony, these denial of licenses, generally, are not re-
ported. I definitely support receiving that. I think that is important
information, just as suspension or revocation, as it relates to qual-
ity issues, that information should be reported as well.

With respect to why we didn’t address criminal issues, this was
a bill concerned with health care quality. And, of course, criminal
issues are more the province of the Judiciary Committee. In an ef-
fort to focus on quality, we said let’s look at rights which are pro-
tections for physicians doing good-faith peer review and let’s look
at responsibilities, which are requirements that you work with the
Data Bank.

Finally, with respect to State law, one of the areas that you have
to look at to update the law and to modernize it along the lines of
what we have been talking about, is to examine how to integrate
it with what is going on at the State level. I agree with Dr. Ganske
that the States have got to have a very significant role in this.
Many of the States are putting their information online which, in
one sense, means they are vastly ahead of the Federal Government
at this point, and I think that we ought to be looking thoroughly
at why States aren’t enforcing current law, in some instances. At
this point we don’t know much more about the New York case,
other than what we read in the paper.

Put more broadly, we have to make sure that at the end of the
day, we integrate this fraud Data Bank, the National Practitioner
Data Bank, the efforts of the States, particularly the ones that are
serving as a model, and that’s why it is going to require some care-
ful and bipartisan work to do the job right.

Mr. UpTON. Thank you.

Ms. DeGette.

Ms. DEGETTE. Thank you, Mr. Chairman. Thank you, Senator.
Just a couple of questions.

First of all, I have been reading some evidence that not all enti-
ties that are required to report to the Data Bank are doing so. For
example, in the last National Practitioner Data Bank Executive
Committee meeting, it was reported more than 60 percent of all
hospitals haven’t ever filed an adverse action report to the Data
Bank since 1990, and it is hard to believe that they wouldn’t have
something to report. So that would suggest a significant problem
with underreporting. And I am wondering if you could comment on
what the implications of underreporting are to the Data Bank.

Senator WYDEN. I am going to have to really zip out the door.
Congresswoman, I touched on that 60-percent figure in my pre-
pared remarks.

Ms. DEGETTE. Right.

Senator WYDEN. But I share your view. I think clearly, without
that kind of involvement by the hospitals, their participation in a
meaningful way, that is a significant limitation on our ability to
address this issue in a responsible way. So I think you are on to
a matter that I feel very strongly about, and I am anxious to work
with you on.



27

Ms. DEGETTE. Thank you. I have got more, but I will let you go.
Thanks, Senator.

Senator WYDEN. Mr. Chairman.

Mr. UpTON. I would just like to say we would like to keep the
record open, and if you wouldn’t mind answering written questions
that we can make as part of the record, that would be terrific.

Senator WYDEN. I would be happy to. I look forward to working
with all of you.

Mr. UPTON. Perhaps on the, we wish you good luck or bad luck,
depending on whatever the amendment is in the Senate.

Our next panel will include Dr. Liana Gedz and Mr. Anderson
Smart. And if they are there, if they would take seats I guess for
a moment.

We have a longstanding tradition of taking testimony under
oath. We waived that for Mr. Wyden as a former member of the
committee. But under committee rules, do you have any objection
to that procedure?

Ms. GEDZ. No.

Mr. UpTON. And, also, the committee rules allow you to have
counsel, if you desire. Would you ask for counsel?

Ms. GEDz. Yes.

Mr(.1 UPTON. And could you state who that individual is, for the
record.

Mr. McGRATH. Christopher T. McGrath of Sullivan, Papain,
BIO(I:{k’ McGrath & Cannavo, 55 Mineola Boulevard, Mineola, New
York.

Mr. UpTON. Okay. And?

Ms. CrRONIN. For Anderson Smart, Linda Cronin of Trager,
Cronin & Byczek, 1983 Marcus Avenue, Lake Success, New York.

Mr. UpTON. That is very good.

If you would stand, all of you, and raise your right hand.

[Witnesses sworn.]

Mr. UpTON. You are now under oath, and we would like you take
no more than about 5 minutes for your testimony. Your testimony
will be made part of the record, as it was submitted, with unani-
mous consent.

And we will start with Dr. Gedz.

TESTIMONY OF LIANA GEDZ, ACCOMPANIED BY CHRIS-
TOPHER T. McGRATH; AND ANDERSON SMART, ACCOM-
PANIED BY LINDA CRONIN

Ms. GEDZ. Mr. Chairman and committee members, my name is
Liana Gedz, and I'm a Russian-born dentist, have graduated from
New York University Dental School, and live and practice in New
York City.

I am pleased to have the opportunity to testify today as you con-
sider issues related to making the information currently in the Na-
tional Practitioner Data Bank available to the public. I believe that
availability of such information would give patients the chance to
make an intelligent choice about who should be their health care
provider before they place their health and well-being into the
hands of a doctor or hospital. In the next few minutes, I would like
to summarize what happened to me 6 months ago from the hands
of a supposedly prominent and experienced OBGYN, Dr. Alan



28

Zarkin, in the supposedly reputable medical facility known as Beth
Israel Medical Center.

Six months ago, I delivered a baby girl in Beth Israel Hospital
by Caesarian section, emergency Caesarian section. After the com-
pletion of surgery, Dr. Alan Zarkin carved his initials on my abdo-
men. What happened to me is traumatizing enough. What was
more devastating is that after Dr. Zarkin was suspended from Beth
Israel Hospital, he was able to work as an OBGYN physician for
5 more months, performing complicated surgical procedures on
unsuspecting patients. In Beth Israel’s report to the New York
State Health Department, Dr. Zarkin’s actions were described as
gross misconduct, without giving any details.

If the entire information would have been made available to the
public through the National Practitioner Data Bank, I don’t think
Dr. Zarkin would be able to practice medicine any longer. The pa-
tients seeing Dr. Zarkin after me would have known of my horrific
experience. Dr. Zarkin’s attorney blamed his action on a frontal
lobe disorder. As described in any medical textbook, frontal lobe
disorder manifests itself in violent behavior. It is very, very dan-
gerous to have a person like this allowed to hold a scalpel when
you give him power over your body or your life on the operating
table. The information in the National Practitioner Data Bank
should be available not only to medical facilities, but also for every
patient who needs to protect themselves from questionable doctors
and facilities.

Another issue is whether hospitals fully comply with their statu-
tory obligation to report to the National Practitioner Data Bank be-
fore hiring a doctor. The failure to do that would seriously under-
mine the ability of the Data Bank to protect the patient. Also, I
truly believe we have a “white wall of silence”: hospitals protect
doctors, doctors protect their peers, and in all of this, crucial infor-
mation is getting lost.

We, as the patient, are in a very vulnerable position not knowing
if you are dead because God wanted to or because your doctor is
insane. Please understand I am a doctor myself, and I am not at-
tacking the medical profession. The United States has some of the
most brilliant doctors and the most sophisticated medical facilities
in the world. But lately, medicine has become more of a business
with bottom lines, in detriment of patient care.

Now it is the time to let the public know and choose who will
hold their life in their hands. We shouldn’t make decisions blindly.
We should be able to question and research. If I knew what I know
now, Dr. Zarkin would never have been able to rob me of the expe-
rience of my daughter’s birth. He would not be my doctor.

I hope that availability of information to the public will make
sure that every man, woman and child, when they seek medical
care, feels safe. I wish I had that information available to me. I
should have—it should have been my right, as the patient, to have
this information.

Thank you.

[The prepared statement of Liana Gedz follows:]
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PREPARED STATEMENT OF LIANA GEDZ

Mr. Chairman and Committee Members: My name is Liana Gedz. I am a Russian
born dentist, have graduated from New York University Dental School and live and
practice in New York City.

I am pleased to have the opportunity to testify today as you consider issues re-
lated to making the information currently in the National Practitioner Databank
available to the public. I believe that availability of such information would give pa-
tients the chance to make an intelligent choice about who should be their health
care provider before they place their health and well being into the hands of a doc-
tor or a hospital. In the next few minutes I would like to summarize what happened
to me six months ago from the hands of a supposedly prominent and experienced
OBGYN Dr. Alan Zarkin in the supposedly reputable medical institution known as
Beth Israel Medical Center.

Six months ago I delivered a baby girl in Beth Israel Hospital by emergency cae-
sarian. After the completion of the surgery Dr. Zarkin carved his initials on my ab-
domen. What happened to me is traumatizing enough, but what is more devastating
is that after Dr. Zarkin was suspended from Beth Israel Hospital, he was able to
work as an OBGYN physician for five (5) more months performing complicated sur-
gical procedures on unsuspecting patients. In Beth Israel’s report to the New York
State Health Department, Dr. Zarkin’s actions were described as “gross misconduct”
without giving any details.

If the entire information would have been made available to the public through
the National Practitioner Databank, I don’t think that Dr. Zarkin would have been
able to practice medicine any longer. The patients seing Dr. Zarkin after me would
have known of my horrific experience. Dr. Zarkin’s attorney blames his actions on
frontal lobe disorder. As described in any medical textbook, frontal lobe disorder
manifests itself as a violent behavior. It is very, very dangerous to have a person
like that allowed to hold the scalpel when you give him the power over your body
and your life on the operating table. The information in The National Practitioner
Databank should be available not only to medical facilities but also for every patient
who needs to protect themselves from questionable doctors and facilities.

Another issue is whether hospitals fully comply with their statutory obligation to
report to the National Practitioner Databank before hiring a doctor. The failure to
do that would seriously undermine the ability of this Databank to protect THE PA-
TIENT. Also, I truly believe that we have a “white wall of silence”, hospitals protect
doctors, doctors protect their peers, and in all of this, crucial information is getting
lost. We, as patients are in a very vulnerable position not knowing if you are dead
because God wanted to or because your doctor is insane. Please understand I am
a doctor myself and I am not attacking the medical profession. The United States
has some of the most brilliant doctors and the most sophisticated medical facilities
in the world, but lately medicine has become more of a business with bottom lines
in detriment of the patient care. Now it is the time to let the public know and
choose who will hold their life in their hands. We shouldn’t make a decision blindly,
but rather be able to question and research. If I knew what I know now, Dr. Zarkin
would never have been able to rob me of the experience of my daughter’s birth, he
would not be my doctor. I hope that the availability of the information to the public
will make sure that every man, woman, and child will be safe when they seek med-
ical care. I wish I had that information available to me. It should have been my
right as a patient to have it.

Mr. UpTON. Thank you very much.
Mr. Smart?

TESTIMONY OF ANDERSON SMART

Mr. SMART. Mr. Chairman and members of the committee, thank
you for inviting me to appear before you today. My name is Ander-
son Smart, and I am a detective with the New York City Police De-
partment.

Twenty-seven months ago, my wife Lisa, who was just 30 years
old, died after undergoing routine surgery to remove a fibroid
tumor. Her death was caused by negligent doctors who disregarded
her basic right to be informed that they would, for the first time,
be using a new machine; for allowing nurses into surgery who, like
themselves, had never been trained on the proper use of this new



30

machine; and for allowing a salesman from Johnson and Johnson
to actually participate in the surgery. Most egregious of all was the
failure of these doctors to act upon the nurses’ warnings that Lisa
was literally drowning to death.

I am here today to address the issue of public access to the Na-
tional Practitioner Data Bank. I am certain that if Lisa knew that
her doctor’s partner would be participating in the surgery, a doctor
who was already on probation for professional misconduct and who
had been sued several times for malpractice, she would have made
a different, more informed choice of physicians.

Lisa and I knew each other since we were teenagers. We worked
hard, had just purchased our first home and were going to start a
family. We moved to a rural county far from our work so that we
could enjoy nature. I was so proud of her when she started her ca-
reer at Chase as a financial analyst. Her tragic death was a direct
result of her doctor’s negligence during what I—what should have
been a simple, routine, outpatient procedure. Had Lisa been given
ac((iess to the National Practitioner Data Bank, she would be alive
today.

Lisa’s ability to succeed in her career were basic qualities that
she used in her own life. She was a perfectionist who would have
certainly made use of the information in the National Practitioner
Data Bank if it had been available to the public. In fact, Lisa was
adamant that she did not wish to have her surgery in our home-
town, choosing instead a physician affiliated with a hospital with
an outstanding reputation for quality care. She was very frightened
about this procedure, as this was her first hospitalization, and she
was especially concerned about the use of anesthesia. Lisa, an avid
reader, who regularly referred to the Internet and Consumer Di-
gest for information, had, in fact, prior to the surgery, done exhaus-
tive research on anesthesia. However, Lisa had no access to any
relevant data concerning her physician, other than that he quali-
fied under her health plan. Certainly, she was entitled to make an
informed decision about who would be performing the surgery.

When Lisa died, I promised myself that I would do everything
possible to make certain that Lisa did not die in vain and that her
kind of senseless death would never happen again. In New York,
we are supporting legislation named in honor of Lisa, which would
provide patients access to relevant information about their medical
providers. We are encouraged that the chairman of the New York
State Health Committee is revisiting Lisa’s Law and his position
against the New York Bill.

Requiring practitioners and hospitals alike to be held responsible
for reporting and consulting with the National Practitioner Data
Bank is only the first step. Consumer access to this information is
essential. Access to data will assist all patients in making informed
decisions about their medical care. While the Government cannot
protect us from all conceivable harm, public access to the National
Practitioner Data Bank will certainly help us to help ourselves.

I want to thank the chairman for giving me the opportunity to
tell my story and hope that he and the committee can find some
way to prevent what happened to our family from ever happening
again. I would like to thank you all.

[The prepared statement of Anderson Smart follows:]
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PREPARED STATEMENT OF ANDERSON SMART

Mr. Chairman and members of the Committee, thank you for inviting me to ap-
pear before you today. My name is Anderson Smart, and I am a Detective with the
New York City Police Department.

Twenty seven months ago my wife Lisa, who was just thirty years old, died after
undergoing routine surgery to remove a fibroid tumor. Her death was caused by
negligent doctors who disregarded her basic right to be informed that they would,
for the first time, be using a new machine; for allowing nurses into surgery who,
like themselves, had never been trained on the proper use of this new machine; and
for allowing a salesman from Johnson and Johnson to actually participate in the
surgery. Most egregious of all, was the failure of these doctors to act upon the
nurses’ warnings that Lisa was literally drowning to death.

I am here today to address the issue of Public Access to the National Practitioner
Data Bank (NPDB). I am certain that if Lisa knew that her doctor’s partner would
be participating in the surgery—a doctor who was already on probation for profes-
sional misconduct and who had been sued several times for malpractice, she would
have made a different, more informed choice of physicians. Lisa and I knew each
other since we were teenagers. We worked hard, had just purchased our first home
and were going to start a family. We moved to a rural county far from our work
so that we could enjoy nature. I was so proud of Lisa when she started her career
at Chase as a financial analyst. Her tragic death was a direct result of her doctor’s
negligence during what should have been a simple, routine, outpatient procedure.
Had Lisa been given access to the National Practitioner Data Bank, she would be
alive today.

Lisa’s ability to succeed in her career were basic qualities that she used in her
own life. She was a perfectionist who would have certainly made use of the informa-
tion in the National Practitioner Data Bank if it had been available to the public.
In fact, Lisa was adamant that she did not wish to have her surgery in our home-
town, choosing instead a physician affiliated with a hospital with an outstanding
reputation for quality care. She was very frightened about this procedure, as this
was her first hospitalization, and she was especially concerned about the use of an-
esthesia. Lisa, an avid reader who regularly referred to the Internet and consumer
digests for information had, in fact, prior to this surgery done exhaustive research
on anesthesia. However, Lisa had no access to any relevant data concerning her
physician, other than that he qualified under her health plan. Certainly, she was
entitled to make an informed decision about who would be performing the surgery.

When Lisa died, I promised myself that I would do everything possible to make
certain that Lisa did not die in vain and that her kind of senseless death would
never happen again. In New York we are supporting legislation named in honor of
Lisa, which would provide patients access to relevant information about their med-
ical providers. We are encouraged that the Chairman of the New York State Health
Committee is revisiting “Lisa’s Law” and his position against the New York Bill.

Requiring practitioners and hospitals alike to be held responsible for reporting
and consulting with the National Practitioner Data Bank is only the first step. Con-
sumer access to this information is essential. Access to data will assist all patients
in making informed decisions about their medical care. While the government can
not protect us from all conceivable harm, public access to the National Practitioner
Data Bank will certainly help us to help ourselves.

I want to thank the Chairman for giving me the opportunity to tell my story and
hope that he and the Committee can find some way to prevent what happened to
our family from ever happening again.

Mr. UproN. Thank you both very much. And, certainly, Mr.
Smart, you kept your promise, and we hope that, just both of you,
it is a very sad and tragic story, and I think it certainly tells us
all that there is much needed reform. We need to do it on a bipar-
tisan basis.

It seems as though, particularly Dr. Gedz, not only did the sys-
tem break down in terms of where it is supposed to be, in light of
today’s front-page story in the New York Times as well, but as you
heard from Mr. Wyden’s questions and the dialog that went back
on both sides of the aisle, Republicans and Democrats, I think that
there can be some very constructive reform that moves forward.
And by shedding light on some of those reforms in this morning’s
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hearings, perhaps we can work on legislation and look at a number
of different proposals that are out there so that your cases will not
ever happen again.

And your willingness to go public through this very painful and
certainly personally private experience is a credit to you both for
seeking changes. I know I speak for all members here in apprecia-
tion for the time that you are spending with us this morning.

And I just want to say, too, that I think most of us here will have
some very tough questions later on for the panels that are coming
later, as it pertains specifically to the examples that you raised this
morning, and to seek a common bond where we can move together
to make sure that it doesn’t happen again. I think your statements
speak in a very meaningful and full way, and I have no further
questions at this point and would yield to my colleague from Michi-
gan, Mr. Stupak.

Mr. StUuPAK. Thank you, Mr. Chairman.

Dr. Gedz, you mentioned in your testimony that you believe that
a “white wall of silence” exists regarding the protection of doctors,
hospitals and other health care providers. Can you elaborate a lit-
tle bit more what you mean by that term.

Ms. GEDz. Well, in my particular case, as Dr. Zarkin, like I said
in my testimony, after he was suspended from Beth Israel Hos-
pital, only the New York State Department of Health was notified
as gross misconduct, without any details. So he was able to get a
job and actually practice and perform surgeries for 5 months, sup-
posedly being insane. I believe, if doctors and nurses who were in
this operating room would report it, hospital would report it in a
different way.

Mr. STUPAK. “In a different way,” what do you mean?

Ms. GEDz. Just describe what he did to me. Just let——

Mr. StupAK. Okay. But in this case here, it was reported to the
New York State Medical Board?

Ms. GEDZ. Right, as gross misconduct. That doesn’t give you any
details. I mean, I don’t think carving initials with a deadly weapon
as a scalpel on the body who lays in front of you that’s gross mis-
conduct. That’s a crime.

Mr. STUPAK. I don’t disagree with you there. I guess what I'm
trying to say is where did the system break down? If the New York
Licensing Board found gross misconduct, was it not disseminated
then within New York, not within the State, in the country? Where
do you think the breakdown occurs? I guess no one can say what
was done to you was appropriate or anything. I agree with you
wholeheartedly there. What we’re trying to find out where is the
breakdown, in your estimation? You have mentioned this code of si-
lence, you mentioned the doctor was disbarred by gross negligence.
Then what happened? Where did it break down? That is what we
are trying to get at.

Ms. GEDZ. Well, then everybody was quiet, and this is why his
colleagues, who knew what happened, Dr. Saltzman is a chairman
OBGYN, a former chairman OBGYN of Beth Israel Hospital, after
the fact what Dr. Zarkin did to me, was trying to conduct business
with the facility where Dr. Zarkin was medical director. I mean,
how would you explain that?



33

Mr. STUPAK. I guess what I am trying to get at, and maybe I am
missing——

Ms. GEDz. I know what you are trying to get——

Mr. STUPAK. I am trying to say how do we correct that? How do
you get the communication lines open? Just by throwing open the
data base doesn’t necessarily do that. There are some, I am sure,
some physicians in there who, when cases are reviewed, we have
heard a lot about 200 cases with 13 or more malpractices. How do
you make sure that you are not punishing a doctor, while at the
same time trying to protect the public? I mean——

Ms. GEDz. Well, I think it could be two ways of doing this: One,
if we see why doctors fail to police other doctors, maybe an inde-
pendent organization should be established to police doctors. And
another way is the National Practitioner Data Bank giving a pa-
tient the right to know this information and question the doctors.

Mr. StuPAK. Did you ever inquire of the New York Board as to
why the doctor, after they found him responsible for gross neg-
ligence, why he was allowed to practice? Did the New York Licens-
ing Board ever give you a reason?

Ms. GEDZz. No, I didn’t.

Mr. StUuPAK. Thank you.

Mr. Smart, basically the same kind of questions. It is my under-
standing that at least two doctors involved in your wife’s case had
previously had actions taken against them by the New York State
Board of Medicine.

Mr. SMART. It was only one.

Mr. STUPAK. One?

Mr. SMART. Yeah.

Mr. StuPAK. What should New York have done differently, in
your estimation?

1 I guess we are trying to figure out how does the system break
own.

Mr. SMART. Personally, my wife’s death was ruled as an accident.
I knew something was wrong. I went to attorneys and told them
what had happened. And when they started their own investiga-
tion, the hospital really didn’t cooperate with them at all. They
asked for information, they asked for documents. They were only
sent maybe a total of 10 to 15 pages’ worth of what happened on
that particular day, and we all knew that there was more to it than
what was received.

I think there was too much time, too much time allowed for
these, the hospital and whoever else, to sort of get their story
straight, and speak to their people and, you know, be prepared for
when they interact with us.

The New York State Department of Health informed us maybe
about approximately a year later that something was wrong, and
they sat us down and told us exactly what happened in that oper-
ating room, and that’s when we found out, indeed, what went
wrong. We knew something was wrong all along, but we didn’t
know what it was. And I think that’s where the breakdown is.

Mr. StuPAK. Did you ask them about the one physician then who
has been involved with other problems? And did you ask whatever
happened, how can this individual continue to practice if there’s
been problems?
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Mr. SMART. They really didn’t give a straightforward answer.
They also were like, you know, “we really don’t know.”

Mr. StupAK. This is the licensing board that is supposed to li-
cense the physicians; is that what you are telling me?

Mr. SMART. Yes. And that was the first time that I had heard
of a Dr. Sklar. I have never—I have never heard of him before.
When I went my wife to have the procedure done, I met the other
doctors. I knew nothing of a Dr. Sklar. A year later I found out
about a Dr. Sklar, and that was very disturbing to me.

Mr. STUPAK. Sure.

Mr. SMART. Knowing his background.

Mr. STUPAK. Thank you. Thank you both.

Mr. UpTON. Chairman Bliley?

Chairman BLILEY. Thank you.

Dr. Gedz, both you and your husband, as practicing dentists, can
be reported to the National Practitioner Data Bank. Does this, in
any way, change your belief that the National Practitioner Data
Bank should be open to the public?

Ms. GEDZ. No, it doesn’t change our opinion because as long as
information is accurate and as long as—the most important thing
is would a patient have a chance of knowing about my or my hus-
band’s prior record and make an intelligent decision if they wanted
to be treated by me or my husband.

Chairman BLILEY. In your testimony, you referred to the “white
wall of silence,” in describing the medical profession failing to
speak out against questionable doctors. Do you think that solely
giving more information and resources to State licensing boards
without giving consumers access will adequately protect consumers
from problem doctors?

Ms. GEDZ. No. I believe it should be an independent organization
or the public should know and be able to question doctors if they
have any questions or make a choice if I wanted to be treated by
the doctor.

Chairman BLILEY. Some have argued, Doctor, that consumers
cannot understand this kind of information that is in the National
Practitioner Data Bank. Do you think patients would be able to un-
derstand what is in the National Practitioner Data Bank and espe-
cially what Dr. Zarkin did to you?

Ms. GEDz. Well, in Dr. Zarkin’s case, it’s pretty self-explanatory
what he did to me. I think every person would understand what
he did. And I don’t think we should underestimate the intelligence
of the public. But I agree that there should be some guidelines or
in language what you put in the National Practitioner Data Bank.
But, also, if a patient didn’t understand something, at least they
have a chance to question a doctor.

Chairman BLILEY. Thank you.

Mr. Smart, you indicated that your wife Lisa was an avid reader
who regularly referred to the Internet and, in fact, did extensive
research on anesthesia before her operation. Do you believe that if
comparative information about doctors, like the National Practi-
tioner Data Bank were available to her, she would have used that
information to select a doctor?

Mr. SMART. Yes, I do.
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Chairman BLILEY. Do you think that if she had known about Dr.
Sklar’s prior history in the National Practitioner Data Bank involv-
ing numerous malpractice payments, she would have ever agreed
to be treated by him?

Mr. SMART. No, she wouldn’t have.

Chairman BLILEY. Thank you both. Thank you very much.

Thank you, Mr. Chairman.

Mr. UprON. Thank you.

Ms. DeGette?

Ms. DEGETTE. Thank you, Mr. Chairman. Thank you both for
coming here to testify. I know it is hard, and I appreciate it be-
cause it helps us understand your perspective and what happened
to you.

I got here a little bit late, but I read the materials, and what I
am struck by, especially hearing your testimony, is how complex
this issue is and how very little of a tip that we can actually handle
on the Federal level. Because even if you opened up the Data Bank,
I am not sure every patient would be as diligent as Dr. Gedz would
or as your wife would have been, Mr. Smart. So I think we need
to look at the Data Bank. But more importantly, perhaps, we need
to look at the State entities that are taking disciplinary actions
against bad doctors.

Both of these cases happened at Beth Israel; is that correct? I am
wondering if either one of you could comment whether you think
there is some fundamental problem with the way they are super-
vising their physicians there.

Mr. SMART. I think it’s something that can happen at any hos-
pital. It just so happened that it happened two times, actually, at
Beth Israel. And I think peo—basically, if you have information on
the background of a doctor, I think that’s your choice whether or
not you should go to that doctor.

What happened with this lady right here, I mean, and especially
to hear it happening at another institution, I mean, that’s very dis-
turbing.

Ms. DEGETTE. Uh-huh. Doctor?

Ms. GEDz. I believe it’s a fundamental problem in Beth Israel
Hospital because I spent 2% months there on complete bed rest.
And I was a witness of lack of knowledge of nurses, negligence of
residents, and I made sure, as a doctor being there and knowing
what’s going on, that I complained on every single day and pointed
to the problems. But what did I get in response? I basically was
told if I'm not going to stop making waves, I'm going to be dis-
missed from the hospital.

Ms. DEGETTE. Mr. Smart, I have been told—and maybe I am
wrong, let me know—that this doctor was provided by your HMO;
is that correct? That came through your HMO?

Mr. SMART. Yes, by the primary care physician.

Ms. DEGETTE. And so is it your understanding that if the HMO
didn’t check out the qualifications of the doctor and just said,
“Here, go do this procedure,” did you know you would not be able
to sue that HMO for that negligence?

Mr. SMART. I hold the HMO responsible as well.

Ms. DEGETTE. But did you know you can’t sue them for neg-
ligently providing that doctor to you?
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Mr. SMART. No, I didn’t know that. That I didn’t know.

Ms. DEGETTE. That is why we are trying to do a Patient’s Bill
of Rights.

Mr. SMART. Yeah, I didn’t know that.

Ms. DEGETTE. Now, let me just ask you, Dr. Gedz, in particular,
because I do think patients should be able to get more information
from the Data Bank, but what I'm concerned about is how we make
sure that the information in the Data Bank is accurate. For exam-
ple, if someone gets a—if someone doesn’t like the root canal you
did on them and so they decide to manufacture some kind of com-
plaint, how do we deal with that? How do we make sure that pa-
tients who are going on the Internet to get this information are ac-
tually getting accurate information? I think that that is the concern
people have.

Ms. GeEDz. Well, I don’t believe the National Practitioner Data
Bank is made to be court, jury and executioner of a doctor. I believe
information which you put there should be evaluated and only
valid information should be put in the data.

Ms. DEGETTE. And who would evaluate that and make sure it
was accurate? Let’s say I have a doctor in Colorado who gets sued.
The evidence of that lawsuit is going to go on the Data Bank, but
Wh(()) is going to evaluate that to see whether that is accurate or
not?

Ms. GEDZ. Well, maybe we should establish an independent orga-
nization with a board of physicians and doctors who would be inde-
pendent from a State to evaluate every case, and only cases with
proven—proven would be put in the Data Bank.

Ms. DEGETTE. Thank you.

Mr. Chairman, let me just say I think we should get more NYU
graduates here to testify in front of our committee. I am a graduate
of NYU Law School myself.

Ms. GEDZz. Thank you.

Ms. DEGETTE. Thank you for coming.

Mr. UpTON. Dr. Ganske?

Mr. GANSKE. Thank you, Mr. Chairman. I thank both of our
guests today.

Dr. Gedz, did you require any stitches for these initials?

Ms. GEDz. No. Well, they shouldn’t be placed because he went
subcutaneous and now I have a healing by keloid.

Mr. GANSKE. So there was underlying fat exposed?

Ms. GEDZ. I saw the initials 2 days after. I wasn’t aware what
he did to me. I only found out 2 days after. When I saw it, the tis-
sue was necrotized. So, but I know, when I asked people and when
I saw the scar, I could tell it was subcutaneous.

Mr. GANSKE. So when you did see, when you saw the wound, was
the ilgin completely cut through so that you could see fat under-
neath?

Ms. GEDz. Well, what I could see, I could see necrotized tissue
at that point. After 2 days, it was all gray and inflamed.

Mr. GANSKE. Now, clearly, there is litigation going on; is that
right?

Ms. GEDZ. Yes.

Mr. GANSKE. Personal injury?

Ms. GEDz. Litigation is concluded.
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Mr. GANSKE. Yes. And will there be criminal charges?

Ms. GEDZ. He is criminally prosecuted, and I was subpoenaed by
grand jury, and I give my testimony.

Mr. GANSKE. To the best of your knowledge, was there ever this
type of behavior before by this physician?

Ms. GEDZ. Dr. Zarkin had, I believe, four former complaints
against him—I don’t think to the extent of what he did to me, but
he had four former complaints.

Mr. GANSKE. Of what type, do you know?

Ms. GEDZ. I am not sure. I am not sure.

Mr. GaNskE. Well, it certainly is a bizarre thing. I was just
amazed.

How long after this happened did this appear in the newspapers?

Ms. GEDz. Five months after. I really wasn’t craving publicity. I
think it’s a very private matter, and it’s not really pleasurable to
see your stomach plastered all over television and the newspapers,
SO——

Mr. GANSKE. Will you require reconstructive surgery?

Ms. GEDZ. Yes, I would have to have reconstructive surgery.

Mr. GANSKE. Like an abdominal plasty?

Ms. GEDZz. No. That would be a full-blown tummy tuck.

Mr. GANSKE. You would need a full-blown——

Ms. GEDZ. Yes.

Mr. GANSKE. Yes.

Ms. GEDZz. I would have to replace this piece of skin completely.

Mr. GANSKE. So how did you choose Dr. Zarkin?

Ms. GEDz. Dr. Zarkin was recommended to me by a friend, and
I went to see him after the loss of my first baby.

Mr. GANSKE. Are you in an HMO?

Ms. GEDZ. Yes, I have insurance.

Mr. GANSKE. Is it a Health Maintenance Organization?

Ms. GEDZ. Yes.

Mr. GANSKE. So you had to get an authorization from your HMO
to go to Dr. Zarkin?

Ms. GEDZ. No, he was participating with the Blue Cross/Blue
Shield.

Mr. GANSKE. He was a participant. So I guess I will ask the
same question that Congresswoman DeGette said. Is your insur-
ance through your employer?

Ms. GEDZ. No. I believe we purchased the insurance.

Mr. GANSKE. You hold an individual policy on your own.

Ms. GEDz. Yes.

Mr. GANSKE. So, in that situation, you could hold the HMO re-
sponsible for having somebody on their staff that would do some-
thing like Dr. Zarkin. You could, but Mr. Smart could not.

Ms. GEDz. Mr. Ganske; is that correct?

Mr. GANSKE. Uh-huh.

Ms. GEDz. This lawsuit, it wasn’t really about the settlements
and money. It really was about, in the beginning, it was very em-
barrassing to me, and I felt completely violated with what he did
to me. But in the end, right now, the only purpose of my speaking
out and doing all of this publicity and TV shows is because if I can
go to sleep and know that it’s never going to happen to anybody
again, because this is the purpose.
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Mr. GANSKE. I guess what

Ms. GEDz. I didn’t want to sue my insurance company.

Mr. GANSKE. I guess what my point would be is that it may or
may not be that you would or would not have chosen Dr. Zarkin
if the National Practitioner Data Bank were open because it may
or may not have given data that would have made a difference to
you in terms of who you chose.

Ms. GEDZ. But if I saw Dr. Zarkin’s name in a National Practi-
tioner Data Bank with four former complaints, it doesn’t matter
how small or big they were, and if I still was—he was rec-
ommended to me by a friend, at least I had a chance when I talked
to Dr. Zarkin for the first time to ask him about that and expect
an explanation why he’s reported to the National Practitioner Data
Bank and what were his actions.

Mr. GANSKE. Most obstetrician/gynecologists, because that’s a
high-risk area, over the course of a career very well may have four
incidents reported against them, which may or may not have been
any negligence on their part, but simply a settlement by an insur-
ance company. So how would you distinguish that?

Ms. GEDZ. Mr. Ganske, every doctor, and being a doctor myself
I can tell you, could make a mistake under pressure. But as long
as there are no cover-ups and these mistakes are attended accord-
ingly, this is what matters to the patient. Yes, I can do a bad root
canal and, yes, I can maybe even extract the wrong tooth. But you
know what matters is the patient, when he walks in and asks you
for medical care, he wants to be good in the end. He wants to be
well.

Mr. GANSKE. I understand.

Ms. GEDZ. So if I made a mistake, but I didn’t try to cover it up,
and I tried to fix it and tried to tell the patient, “You know what,
because I did the bad root canal, let me fix it. Let me do this, this
and that, and in the end you would function as you functioned or
even better before you came to my office.” So

Mr. GANSKE. What I want to get at, and I don’t think it is infor-
mation you can give us, is along the lines of what Congressman
Stupak was getting at, and that was that after this behavior which,
as far as I know from everything you have said and I have read
in the newspapers, is inexcusable happened, what I want to find
out, and I think on the next panel we are going to have the hos-
pital representatives on this, is after that happened, it must have
been reported to the operating room Director of Personnel, it must
have then gone up the administrative chain to committees, and
then your point on this is that he was able to continue—I want to
find out what happened to his privileges at that hospital and then
I want to find out——

Ms. GEDZ. They were suspended.

Mr. GANSKE. They were suspended?

Ms. GEDz. Yes.

Mr. GANSKE. Immediately?

Ms. GEDz. I believe so.

Mr. GANSKE. As soon as they found out? Then what I want to
find out is how should that information have been shared with any
other hospitals where he had privileges? That is what I want to
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find out. And I thank you very much for coming forward on this.
And, Mr. Smart, I thank you also.

Mr. SMART. Thank you.

Mr. UpTON. Thank you.

Mr. Br